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RESOLUTION

This resolves the complaint for syndicated estafa filed by Uriel G. Boija against
Raiph B. Casifio, Milton U. -Along, Marcelino B. Agana, IV, Lorimer T. Abejuela and
Andrew C. Harvey. :

Culled from record, complainant is a stockholder or Iigan Light and Power, Inc.
(ILPT) and formerly a director of Mapalad Energy Generating Corporation (MEGC), which
is partly owned by IiPI

Casifio, on the other hand is the president of ILPT whereas Along is the treasurer
of both ILPI and MEGC and the representative of Mindanao Energy Systems, Inc.
(MINERGY). In turn, Agana is formerly a director and president of MEGC with Abejuela
as vice-president thereof. Finally, Harvey is the representative of Chase Power Lid.
(CPL)/Chase Power Management, Inc, (CPMI).

In March 2010, ILPI engaged the services of Along for the latter to conduct
feasibility study and make recommendation on other sources of power to augment the
requirement of iiFl. Thereafier on Ociober 12, 2010, CPMI wrote a letter to ILPI
quoting the price for two (2) generators together with technical inspection and
accessory equipments valued at UUS$2.880 million plus Php86.480 million.

On February 22, 2011, ILPI represented by Casifio, entered into a Power Supply
Agreement with MEGC, represented by Agana, which provides that the latter shall build,
own and operate a 2x7.5MW diesel power piant in Ihgan City. Then on May 4, 2011,
MEGC through Agana, entered into 2 contract with CPL through Harvey, for the
Procurement, Supply, Engineering, Construction and Commissioning of 2 2x7 SMW
Sulzer 127A405 Diesel Power Plant at a cost of US$3.450 million plus Php89 milfion.
However, on June 6, 2013, MEGC terminated its contract with CPL due to delays
incurred by the latter. (Q/
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Compiainant now claims that respondents conspired to acquire the power plants
at an excessive price to the detriment of ILPI. He asserts that at the time, he brought
to the attention of MECG that the Tligan City Government is offering for sale the Iligan
Diesel Power Plants (IDPP) 1 and 2 with 104MW capacity for Php300 million only. He
pointed out that on May 27, 2016, Along, representing MINERGY, entered into a Non-
disclosure Agreement with Harvey of CPL. He also emphasized that as per Deed of
AhsaiubeSaied’LmuimdﬂwpowwphntshraniyUng,mﬂanﬁaﬂiym
September 20, 2011 after the contract with MEGC has been secured. In addition, he
stressed that as of September 7, 2010, Casifioc was already aware that the City
Government of Tligan was then offering for sale diesel power plants that can very well
supply the 15MW shortfall of ILPL.

Respondents denied the allegations against them.

Agana, in particular asserts that the Office has no jurisdiction over the complaint
because all the approvals, consents and authority were passed upon during board
meetings conducted in Tligan City and/or Cagayan De Oro City, not Makati City. He
added that Harvey holds office in Parafiaque as apparent in the contracts, and that the
address in Makati is merely his residence. Anent his alleged admission that MEGC

- already decided to acquire the power plant from CPL even before he joined MEGC, he

denied the same. He pointed out the lack of evidence to prove said allegation of

- complainant, not to mention that he was not privy to the business of MEGC prior to him

joining it. Further, he emphasized that the decision reached collectively by the board
was merely to buy a I5MW power plant, not necessarily from Sumitomo.

Gnﬂleaﬂwrhand,&sinoaﬂeg&sﬁwtindeedoﬂwmmofmwwe
considered as declared by Along. He also claims that the allegation of complainant that
mPPIandzmbeingsaﬁhrmwmmﬂhnismMMQbacause
mphhanthkmeﬁmadaanoﬁ’erbacquﬁeﬂnesamefar%pﬁﬁomﬁiminaMer
dﬁtedAprii15,2011.Healsapohtedoutﬂxatmdshows&atﬁxe!ethaafmuo
buyMPPIaﬂdzwasmadeathﬂwaﬁarmseilmadebym Thus he asserts
that since there was no offer yet from CPL then, it cannot be said that there was no
intention to buy IDPP 1 and 2 in the first place. With regard to the disparity in price in
theDﬂoherlz,mlﬁoﬁa’andﬂtemtrmdatadMay#,zml,heexplainsﬂtatme
mismmefmmerdmnotmdudem{z)bfandnewmkshafts,avitai
component of the engine, whereas the latter incuded the same. Finally, he
mnphasimd&atﬂmfactﬂmtﬁ&emﬁaﬂw&hﬂwassubsequ&nﬁytemina&dk
evidence that there was no conspiracy with the latter. Finally, he maintains that
cmmﬂdnanthmmpemnﬂ&ytaﬁiememntmmphinthemuseheisnaa
stedmoidefofME@whemasILPIhasnotgivmhimau&wityhﬁiethemmp&aintin
its behalf, neither did the private owners of stocks of ILPI and MEGC.

agresment with respect to the Sulzer 1272405 generating sets that CPL offered for sale
to MINERGY, not the Sumitomo power plants it offered for sale to ILPI. He also argued
ﬁ\aihedidsubmitmfaaﬁbﬂﬁyremtwhaevaﬁwsmmsafwwe
considered, prior to the offer of CPL. He alsc denied having recommended to ILPI the
purchase of the Sumitomo power plants. W

EV
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As regards Abejuela, he denied having concealed that the power plants were
second hand. He pointed out that it was clearly emphasized that said units require
rehabilitation. With respect to the checks he signed, he argues that they were made in
2012 wheteas the procurement was made on May 4, 2011, He asserts that said act
was not made prior to or simultaneously with the alleged fraud, an element of estafa.

Thereafter, complainant filed his consolidated reply-affidavit whereas Agana,
Casino and Along filed their respective rejoinder-affidavit basically reiterating their
respective allegations and arguments.

We resalve.

First and foremost, the Office posits the view that it has jurisdiction over the
complaint. Notably, the contract between MEGC and CPL was notarized in Makati.
While it may be true that the boaid approved the contract in lligan City, it is humbly
opined that the execution of the contract with CPL is the operative act that puts in
affect the desire of MEGC or the board. The alleged crime of eslafa being a continuing
offense, it may be prosecuted in the place where any ingredient thereof took place.

As regards the alleged lack of authority of complainant, it bears stressing that
“xxx... the public offenses of qualified theft (and estafa) can be prosecuted de officio
{People vs. Judge Femandez, G.R. No. 149403, March 4, 2005). Anyone who has
personal knowledge of the incident may initiate the same in conlradistinction to private
offenses such as seduction and acts of lasciviousness, which may only be initiated by
the private offended party. Undisputediy, complainant is not only a stockholder of ILPI
but also a former member of the boawd of directors of MEGC, hence, the knowledge of
the alleged incident, and legal personality, to initiate the instant complaint.

Nonetheless, the Office is not also convinced that estafa has been committed.

Basically, the contention of complainant is that respondents conspired to deceive
the corporation which ultimately prejudiced MEGC, 1LPI and the power consumers. He
claimed that Along recommended the purchase of Sumitomo Power Plants at an
excessive price whereas Casifio made it appear that other power supply options were
considerad with the Sumitomo Power Plants as the most cost efficient. In turn, Agana
kept quiet despite knowledge of the false pretenses of the others while Abejuela
concealed the true condition of the Sumitomo Power Plants,

With respect to the alleged false representation that other sources of power was
considered and the Sumitomo Power Plant was the most cost-efficient, complainant
declared that the letter of intent made by Casifio regarding IDPP 1 and Z was merely a
/ subteifuge because the intention ali along was to acquire the Sumitomo Power Plants,

It would appear then that indeed other sources of power were considered prior
to the acquisition of the Sumitomo Power Plants on May 4, 2011 but that the latter was
found t© be most cost efficent. Notably, the letier of intent was dated September 10,
2010. While it is possible that respondents were not serious in considering IDPP 1 andY’
2 as alleged by complainant, it is equally possible that respondents seriously considered
the same. As pointed out by Casifio, it is not true that IDPP 1 and 2 was being sold for
Php300 million only because complainant himself viz a letter dated April 15, 2011 made
an offer to acquire the same for Php500 million. It appears then that the acguisition
price of the Sumitomo Power Plants at US$3.45 millien plus Php89 million is still much
lowsr than Php500 million. |

o
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With regard to the alleged false representation that the Sumitomo Power Plants
wasmmmfasmmmdmbyﬁhejue!a,itwasmadeverydeermatﬁxe
Power Plants requires rehabilitation and only after that that it shall be aimost brand
new. Apparently, it was never concealed that the Power Plants were second hand and
in 2 depreciated condition.

On these scores, it would appear that there were no false representations to

Wﬁmntaiwa@eﬁﬁwtm@ntsdﬁnﬁm@dt&a{mafﬁm?ﬂw
mw&emuMng&wm,mwthﬁngabﬁ!ofh&mgmﬁmme
Waﬁm-mmwmmmmth@mnm Anent the
failure to conduct a test run, Casino averred in bis Rejoinder-Affidavit that as per
Minutes of the meeting held on 25 March 2011, it was complainant himself who
Wﬁedforana@*mmmmsmtmnismmm, that is, to simply secure a
copy of the maintenance record of the power plant.

mmmmtimahadfaihﬁemmraabiﬁeﬂadmgandm&ﬂm
payment despite cancellation of contract, if at all, while these may constitute lack of
mm@mmmmmmmmmmmm
MEGC and ILPL In this regard, the ruling of the Couirt in People v. Mancao, et al, {G.R.
No. 97495, October 30, 1992), may find relevance, to quote:

LR | 4 B .‘ _ _,ﬂ.—;,‘%_a
must not be permitted to sway judgment.

ghl e EsL oF oS
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Finally, with regard to the disparity in the acguisition cost of (PL of the
Sumitomo Power Plants and the acquisition cost of MEGC from CPL, as explained by
Casifio, the higher price included added parts and services. At any rate, with regard to
Hm,mmmmmwmwmmmw,msﬁmmmm
there is also no estafa. The ruling of the Court in People vs. Wikon Yee (CA. 55 0.G.
I%B}ﬁm@hﬁatmaﬁyatmm&aﬂmfm&ﬁmimnmmmwmeﬂwhwﬁm
relevance; to quots:

From the fact of non-compliance by appeliant with his part of the
supposed agreement, the trial cowrt concluded that his representation (that he
possessed influence) is actuslly false. The premises do not justify the
conclusion.  Not a scintilia of evidence was adduced to prove that appeliant’s
pretense (of fraudulent. In the absence of
proof that his representation was actuaily false, cominal intent to de eive_cannof
be inferred.  There is nothing in the record from which we can infer that when
he received the advance payment, the appeliant had no intention of rerdering
the service contracted by him, and since it was not shown that he in fact
possessed no influence, he cannot justifiably held guilty of delibevate
risrepresentation, and his fallure and inability to render the service could have

N due to a change of mingd, formance on his

Habilty. {Reyes,

se only to civil Hia

6, 15" ed., 2001, Book Il pp. 771770) (3
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